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ABOUT THE MARINE AFFAIRS INSTITUTE

¡ Partnership of RWU, Rhode Island Sea 
Grant, and the University of Rhode Island

¡ Located in Bristol, RI at Roger Williams 
University School of Law, Rhode Island’s only 
law school

¡ Concentration in ocean and coastal law and 
policy

¡ Home of the Rhode Island Sea Grant Legal 
Program

¡ Only Sea Grant Legal Program in northeast

¡ Supports informed decision-making by 
regional coastal stakeholders through applied 
legal research and analysis

¡ Joint degree program (Juris doctor at RWU, 
Masters of Marine Affairs at URI)



RHODE ISLAND SEA GRANT LAW 
FELLOW PROGRAM

¡ Matches highly-qualified law 
students with outside organizations

¡ Provides legal research and analysis 
on topics related to ocean and 
coastal law and policy

¡ Non-partisan and non-advocacy: no 
litigation or lobbying

Important reminder:  This presentation is not legal advice! 
It is provided solely for informational and educational purposes.



LEGAL FACT SHEETS FOR CLIMATE 
ADAPTATION IN NEW ENGLAND

• CTProperty and Permitting Boundaries at the Shoreline

• CT, RI, MATakings and Coastal Management

• CT, RI, MA, MEClimate Change Impacts on Municipal Negligence 
Liability

• CT, VTFlood and Erosion Control Structures

• CT, RI, MA, NH, MENuisance Flooding of Coastal Highways

• MA, NHMaintenance of Water and Sewer Infrastructure in Response 
to Sea Level Rise

• VTStormwater Flooding: Options for Municipalities



THE CLIMATE CHANGE PROBLEM

Challenges

• Sea level rise
• Extreme weather / flooding
• Changing temperatures 

Responses

• Planning
• Permitting
• Public infrastructure design and management decisions

Liability?

• Takings
• Tort law (negligence, nuisance, etc.)



1. TAKINGS AND COASTAL 
MANAGEMENT

Read Porter



WHAT IS A TAKING?

¡ United States Constitution, Amendment V
¡ “. . . nor shall private property be taken for public use, without just 

compensation”

¡ Massachusetts Constitution, Article X
¡ “whenever the public exigencies require that the property of any 

individual should be appropriated to public uses, he shall receive a 
reasonable compensation therefor.”

¡ “There is no substantial difference in the interpretation of 
takings law under the United States Constitution and the 
Constitution of Massachusetts.” 
¡ Woods v. MA DEP, No. BACV200700099A (Mass. Super. Ct. 2011).



PREREQUISITES TO A TAKINGS CLAIM

¡ The plaintiff must own a “compensable property interest” 
under state law

¡ The government must have taken that property interest
¡ Issuance of a permit for a seawall was not taking when the seawall as 

built eventually caused erosion. Woods v. Mass. DEP



CATEGORIES OF TAKINGS

¡ Takings can be categorized by means, duration, and impact 
(Caquelin v. U.S., 140 Fed. Cl. 564, 573 (2018))
¡ Means:

¡ Physical takings (eminent domain) 

¡ Regulatory takings (e.g., prohibition on development)

¡ Duration:

¡ Temporary 

¡ Permanent

¡ Impact:

¡ Categorical, or “Per se:” deprive a property owner of complete beneficial or 
economic use of her property (“practical confiscation”)

¡ Non-categorical / partial: only some of the “bundle of sticks” are taken



MEANS: PHYSICAL TAKINGS

¡ A regulation that results in a physical invasion of property is essentially 
an eminent domain action even if it causes minimal impacts to the 
property. Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 
(1982) (regulation requiring landlords to provide cable hookup)

¡ Flooding – including temporary flooding – is a physical occupation of 
property.  Ark. Game & Fish Comm’n v. U.S. (2012)  

Clearwater Dam. USACE, https://www.swl.usace.army.mil/ 
Missions/Recreation/Lakes/Clearwater-Lake/ Ark. Game & Fish Commission.



MEANS: REGULATORY TAKINGS:

¡ “[W]hile property may be regulated to a certain extent, if 
regulation goes too far it will be recognized as a taking.” Penn. 
Coal v. Mahon, 260 U.S. 393, 414-15 (1922).

¡ There is “no set formula” for when a regulation goes too far: 
highly fact-specific

¡ Land use restrictions commonly challenged



DURATION: 
TEMPORARY V. PERMANENT TAKINGS

¡ “Ordinarily, temporary governmental action will give rise to a 
taking if permanent action of the same character would 
constitute a taking.” Caquelin at 576

¡ However, the length of a taking is a factor in determining if a 
taking has occurred: 
¡ “When regulation or temporary physical invasion by government 

interferes with private property, our decisions recognize, time is indeed 
a factor in determining the existence vel non of a compensable taking. “ 
Arkansas Game and Fish, 568 U.S. at 38

¡ Temporary takings cases often turn on duration of taking and 
associated compensation



IMPACT: CATEGORICAL (“PER SE”) TAKINGS

¡ A regulation causes a categorical taking if 
it leaves the owner with no “economically 
beneficial use of the property:” Lucas v. S.C. 
Coastal Council, 505 U.S. 1003 (1992)

¡ Courts have set a high bar for complete 
deprivation: not a taking if there is any 
beneficial use remaining:

¡ Subdivision variance denial was not a taking 
when part of the lot had previously been 
developed and remainder of parcel could be 
used for woodland, wetland, recreation, or 
additional acreage for an abutter. James v. 
Zoning Bd. of Appeals of Pembroke, 804 
N.E.2d 962 (Mass. App. Ct. 2004)



IMPACT: NON-CATEGORICAL TAKINGS

¡ Physical
¡ Taking of some property rights on a property, but not all. 

¡ U.S. v. Causby: noise from low-flying military planes makes it impossible to 
raise chickens on land. 328 U.S. 256 (1946)

¡ Regulatory:
¡ 3-factor test from Penn Central Transp. Co. v. City of New York, 438 U.S. 104 

(1978)

¡ Character of the government action

¡ Economic impact on the property owner

¡ Interference with distinct, investment-backed expectations 

¡ Cases decided on the basis of the facts and evidence in particular 
situations – no “set formula”



TAKINGS IN PRACTICE: 
GOVE V. ZONING BD. OF APPEALS OF CHATHAM, 831 
N.E.2D 865 (MASS. 2005)

¡ Town denied building permit in coastal 
conservancy overlay district that prohibited 
residences

¡ No categorical taking: the property was still 
worth $23,000

¡ Balancing test: no taking

¡ Government action is legitimate to mitigate the 
harm caused by flooding

¡ Plaintiff provided no valid evidence showing the 
regulation caused loss of property value. Rather, 
evidence shows a breach in the barrier island 
and hurricane-induced flooding reduced its 
value

¡ No interference with investment-backed 
expectations: coastal properties became more 
valuable due to market changes after regulation



TAKINGS IN PRACTICE:
HURRICANE HARVEY FLOODING

HARRIS COUNTY FLOOD CONTROL DIST., https://www.hcfcd.org/press-room/current-
news/2017/08/controlled-releases-on-addicks-and-barker-reservoir-increase-flooding-
threat-along-buffalo-bayou/

¡ Upstream: government is liable 
for taking a “flowage easement” 
over the properties. In re 
Upstream Addicks And Barker 
(Texas) Flood-Control Reservoirs, 
146 Fed. Cl. 219 (2020).

¡ Downstream: government is not
liable for releasing flood waters 
from the dams because Texas law 
shields flood control operators. In 
re Downstream Addicks and Barker 
(Texas) Flood-Control Reservoirs, 
147 Fed. Cl. 566 (Fed. Cl. 2020).

https://www.hcfcd.org/press-room/current-news/2017/08/controlled-releases-on-addicks-and-barker-reservoir-increase-flooding-threat-along-buffalo-bayou/


TAKINGS THROUGH INACTION?
¡ Can the government take property by failing to act as well as by taking affirmative 

action (e.g., failure to plan or regulate for sea level rise)?

¡ St. Bernard Parish Gov’t v. U.S. (Fed. Cir. 2018): Did the U.S. Army Corps of Engineers 
cause a taking by failing to maintain the Mississippi River-Gulf Outlet, resulting in 
flooding in New Orleans during Hurricane Katrina? 

¡ “On a takings theory, the government cannot be liable for failure to act, but only 
for affirmative acts by the government.”

¡ BUT: Jordan et al. v. St. Johns County, 63 So. 3d 835 (Fla. 5th DCA 2011): Taking where 
the county had an affirmative duty to maintain road and failed to do so.

Thomas Ruppert



2. CLIMATE CHANGE AND 
NEGLIGENCE LIABILITY 

Read Porter



WHAT IS NEGLIGENCE?

¡ In addition to takings, tort law may be used to hold government 
actors liable for damages

¡ Negligence is a common type of tort claim. Elements:
¡ Legal duty of care to plaintiff (harm must be reasonably foreseeable)

¡ Breach of duty

¡ Harm to plaintiff
¡ Caused by the defendant

¡ The public’s duty of care will evolve over time
¡ “[I]mposition of a duty generally responds to changed social conditions” 

Correa v. Schoeck, 98 N.E.3d 191 (Mass. 2018).

¡ Unlike takings, negligence liability (and other tort liability) is limited 
by sovereign immunity



SOVEREIGN IMMUNITY

¡ Government must consent to be sued 

¡ Does not apply to takings!

¡ Statutory waiver: Massachusetts Tort Claims Act (MGL ch. 258) 

¡ Applies to negligent or wrongful acts or omissions of public employees

¡ Implied waiver: where “governmental liability is necessary to effectuate 
the legislative purpose,” e.g. 

¡ Acting in as a private entity (e.g. city serves as trustee for private donation 
fund)

¡ Acquiring liability insurance



MTCA EXCEPTIONS AND LIMITATIONS

MTCA includes exceptions (sovereign 
immunity retained), which may be limited (so 
government may be liable). Key exceptions:

¡ Discretionary functions 

¡ Issuance or denial of a permit

¡ Acts or failures to act to prevent harm 
caused by the government, unless a 
limitation applies

Sovereign Immunity

Tort Claims Act

Exceptions

Limitations

= immune from suit

= potentially liable



DISCRETIONARY FUNCTION EXCEPTION 

¡ Immunity for discretionary functions within the scope of public 
official duties. MGL ch. 258, § 10(b)

¡ Applies to high-level planning and policymaking, but not 
implementation and execution of those plans

¡ Shapiro v. City of Worcester, 982 N.E.2d 516 (Mass. 2013)
¡ City had agreed to increased use of the sewer system with a plan to 

expand the system, but the expansion never happened and sewage 
repeatedly backed up into plaintiffs’ homes

¡ Decision to expand the system is entitled to immunity, but failure to 
execute the planned expansion is not



DISCRETIONARY FUNCTIONS IN PRACTICE:
PLANNING AND POLICYMAKING

¡ Decisions to disseminate or withhold flood risk information are 
discretionary if based on a policy decision. 

¡ Emergency response is often discretionary

¡ Diloreto v. Town of Winchester: Plaintiff ’s property flooded during a storm 
when town staff prioritized other tasks over opening a storm drain near 
plaintiff ’s property. Discretionary function immunity applies: staff needed 
to make policy decisions on allocating limited resources. 2001 WL 
1517564 (Mass. Super. Ct. 2001)

¡ Hazardous conditions: evidence of a decision whether to post a 
warning may decide immunity
¡ But see Griem v. Town of Walpole: Town not immune against failure to warn 

claim after head injury caused by low bleachers because there was no 
evidence that there had been an affirmative decision to not place 
warning signs. 2006 WL 2678488 (Mass. Super. Ct. 2006)



PERMITTING EXCEPTION

¡ Immunity for decisions to grant, deny, suspend, or revoke 
permits, licenses, and other authorizations - MGL ch. 258, §
10(e)
¡ Woods v. Mass. Dep’t of Environmental Protection: DEP immune from 

tort lawsuit arising from denial of a permit application for a 
shoreline protection structure. 2011 WL 7788022 (Mass. Super. 
Ct. 2011)

¡ Permitting may also may qualify as a discretionary function!
¡ Wilson v. Commonwealth: Commonwealth immune under 

discretionary function exception for claim based on denial of 
plaintiff ’s application to build shoreline protection structures. 583 
N.E.2d 894 (Mass. App. Ct. 1992)



“PREVENTING HARM” EXCEPTION

¡ Immunity for “any claim based on an act or failure to act to prevent or diminish the 
harmful consequences of a condition or situation . . . which is not originally caused 
by the public employer. . .” MGL ch. 258, § 10(j)

¡ Jacome v. Commonwealth: state was immune for drowning after earlier warning that the 
public beach was closed due to dangerous surf conditions. 778 N.E.2d 976 (Mass. App. Ct. 
2002)

¡ Cannot successfully claim that government could have prevented harm by particular 
action or that efforts to prevent harm were insufficient

¡ However: immunity may not apply if the government contributed to the harm and a 
limitation is met:

¡ Specific, explicit assurances of safety by a public employee

¡ Thomas v. Town of Chelmsford: superintendent told parent, “We have teachers in the 
hallways that monitor things and he will be fine.” 267 F.Supp.3d 279 (D. Mass. 2017)

¡ Does not apply to permits

¡ Negligent maintenance of public property 



“PREVENTING HARM” IN PRACTICE:
FAILURE TO MAINTAIN INFRASTRUCTURE

¡ Infrastructure-based claims often include both discretionary functions 
and harm not caused by the government 
¡ Broad decisions on whether to build or remove infrastructure are 

immune (discretionary)
¡ Once built, municipalities are liable for substandard construction, 

operation, and maintenance of public infrastructure.

¡ Canterbury Automotive, Inc. v. City of Worcester: Plaintiff ’s property 
flooded with sewage following Tropical Storm Hanna. Suit for 
improper design and negligent maintenance of the sewer system
¡ City claimed immunity under discretionary function and “preventing harm” 

(because the storm was an ‘Act of God.’) exemptions . 

¡ City prevailed on “improper design” claim, which is clearly discretionary

¡ City was not immune against sewer maintenance claim but prevailed on 
merits due a lack of evidence. 32 Mass. L. Rep. 5 (Mass. Super. Ct. 2014)
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